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and the proper role of courts in a constitutional system. 
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United States courts should not decide cases without 
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Eleven years later, he clarified that absent a contrary statute, "the Court is bound by the law 
of nations which is a part of the law of the land."9 In McCulloch v. Maryland, Chief Justice 
Marshall suggested that mankind's views are also relevant to the task of constitutional inter- 
pretation, noting: 
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Second, asJustice Stephen Breyer recently noted, the "Court has long considered as relevant 
and informative the way in which foreign courts have applied standards roughly comparable 
to our own constitutional standards in roughly comparable circumstances."15 In Printz v. United 
States, he elaborated: 

Of course, we are interpreting our own Constitution, not those of other nations, and 
there may be relevant political and structural differences between their systems and our 
own.... But their experience may nonetheless cast an empirical light on the consequences of 
different solutions to a common legal problem-in this case the problem of reconciling 
central authority with the need to6preserve the liberty-enhancing autonomy of a smaller 
constituent governmental entity. 

Third, in addition to situations involving parallel rules and empirical lessons, the Court 
has looked outside the United States when a U.S. constitutional concept, by its own terms, 
implicitly refers to a community standard-e.g., "cruel and unusual," "dueprocess of law," "unrea- 
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rights treaties-including, in its Article 68, the 1949 Geneva Convention, which the United 
States had ratified-explicitly prohibited juvenile death penalties.23 

Thompson's reliance on foreign precedent drew a vigorous dissent fromJustice Antonin Scalia, 
who denounced the plurality's reliance on international practice as "totally inappropriate." 
"[T]he views of other nations, however enlightened the Justices of this Court may think 
them to be," he argued, "cannot be imposed upon Americans through the Constitution."24 
But given the foregoing history,Justice Scalia erred in at least four ways. First, that history should 
have led ajustice devoted to originalism to look, like the framerTj E BT 10 4
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decency, "it is American conceptions of decency that are dispositive."29Justice WilliamJ. Brennan, 
now dissenting for the four members of the Thompson 
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persons with mental retardation would offend civilized standards of decency, in part because 
"within the world community, the imposition of the death penalty for crimes committed by 
mentally retarded offenders is overwhelmingly disapproved."34 Only a few months later, in 
Patterson v. Texas,Justices Stevens, Ginsburg, and Breyer dissented from denial of certiorari in 
a case challenging Texas's execution of ajuvenile offender, noting that "the issue has been the 
subject of further debate and discussion both in this country and in other civilized nations," 
which had produced an "apparent consensus... among the States and in the international 
community against the execution of a capital sentence imposed on ajuvenile offender."35 Sim- 
ilarly, when the petitioner in the 1989 Stanford case-still on 
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Just three days later, in the landmark case of Lawrence v. Texas,42 the Supreme Court struck 
down a Texas law banning consensual sodomy between adults of the same sex. Remarkably, 
the Court did not simply overrule its infamous seventeen-year-old decision in Bowers v. Hard- 
wick;43 it announced that Bowers had been wrong when decided.44 Significantly, the Supreme 
Court had decided Bowers without even mentioning Dudgeon v. United Kingdom, issued five years 
earlier by the European Court of Human Rights, which had rejected same-sex sodomy prohi- 
bitions 
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the United States.57 Of these, "[t]he only country that openly continues to execute child 
offenders within the framework of its regular 
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"who were familiar with the law of nations and comfortable navigating by it."68 In later years, 
this school was carried forward byJustice Gray in Hilton v. Guyot and The Paquete Habana,69 and 
by three members of the Supreme Court-Chief Justice Melville Fuller and Justices David 
Brewer and William Day-who helped found the American Society of International Law, along 
with William Howard Taft, who later became president, then chiefjustice, of the United States.70 
During the tenure 
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judicial system. InJustice Blackmun's words, U.S. courts must look beyond narrow U.S. inter- 
ests to the "mutual interests of all nations in a smoothly functioning international legal 
regime" and, whenever possible, should "consider if there is a course that furthers, rather than 
impedes, the development of an ordered 
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while ignoring strong, contemporary indicia from kindred nations that, in fact, such criminal 
laws serve slight governmental interests and infringe concepts of personhood that were not 
fully recognized two centuries ago?88 

Nationalist academics add a second objection, which one dubs the "international counter- 
majoritarian difficulty": the claim that U.S. constitutional protections that are responsive to 
"national consensus giving expression to the sovereign will of the American people" cannot 
"be interpreted to give expression to the international majoritarian impulse to protect the 
individual from democratic governance."8 Yet this argument assumes that thejob ofjudges 
construing the Constitution is to give expression to majoritarian impulses, when their long- 
settled role (which, of course, gives rise to the domesticcountermajoritarian difficulty) has been 
to apply enduring principles of law to evolving circumstance without regard to the will of shift- 
ing democratic majorities.90 In effect, the nationalists claim that unelected federaljudges may 
not interpret the Constitution by applying rules made by foreign governments or the world 
community at the expense of state prerogatives. But obviously, every court in the United 
States applies law that was not made by its own polity-including foreign law-whenever the 
court's own choice of law principles so direct. 

Nor is there anything necessarily antidemocratic about construing U.S. constitutional law 
in light of transnational law. As Justice Breyer recently noted: 

[T]he transnational law that is being created is not simply a product of treaty-writers, 
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out of the egg."98 Like it or not, both foreign and international law are already part of our 
law. In time, I expect, those who continue to deny that reality will be remembered like those 
who "assumed the attitude once ascribed ... to the British: when told how things are done 
in another country they simply say 'How funny."'99 

MISUSING INTERNATIONAL SOURCES TO INTERPRET THE CONSTITUTION 

By Roger P. Alford* 

In the keynote addres 
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